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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

SONITPUR, TEZPUR, ASSAM 

       

           G.R 3180/16 

(Tezpur PS Case No 1717/16) 

                        U/S – 379 IPC 

  State of Assam 

Vs                                      

Sri Mridul Saikia………Accused person 

 

Present                :  Sri. Angshuman Bhattacharjee 

   Addl. Chief Judicial Magistrate 

For Prosecution        :  Sri. P. Baruah, Learned Addl. Public Prosecutor. 

For the accused     :   Smti M Bhagawati, Ld Advocate  

Evidence recorded on    :  25-4-17, 20-7-17 & 14-11-18 

 Arguments heard on    :  08-04-2021 & 20-9-2021 

Judgement delivered on  :  01-10-2021 

 

J U D G M E N T 

1. The gravamen of the allegations made by the prosecution against the accused is 

that on 20-9-16, accused went to the Station Head Quarter of 237 Engineering Regiment 

of 99 APO located at Tezpur to have breakfast. The accused was having breakfast there 

for the last two days. On the relevant day i.e. 20-9-16, the accused had breakfast at the 

dining hall of the Station Head Quarter and between 7:40 am to 7:55 am after having 

breakfast, the accused left the place in search of work. The informant was watching TV at 

the dining hall and he had kept his identity card in the pocket of his uniform which was 

left at the living room of the Station Head Quarter. The accused took away the identity 

card of the informant from the pocket of his uniform. When the informant while 

proceeding for his duty, started checking his uniform, this fact came to light. He rang up 

the accused on his mobile and offered him a job to which the latter refused and switched 

off his mobile phone. The informant went to Kacharigaon Police out post and lodged a 

complaint. Later on police traced the mobile phone of the accused.     
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2. After completion of investigation the police filed charge-sheet against the accused 

Sri Mridul Saikia u/s- 379 IPC. At the relevant point of time, on receipt of summons the 

accused appeared before this Court and he was furnished copies as mandated u/s 207 

Cr.P.C. Having found a case against the accused u/s- 379 IPC, charge under said section 

of law was framed, read over and explained to the accused to which he pleaded not guilty 

and claimed to be tried.  

 

3. The prosecution examined only 3 (three) witnesses and defence examined none. 

The accused was examined u/s-313 Cr.P.C. wherein he stated that the prosecution case is 

false. 

4. The point for determination is : Whether the accused had on 20-9-16 

committed theft of the I-card of Sri Gurvindra Singh of 237 Eng. Regiment, C/O 

99 APO and thereby committed offence punishable u/s 379 I.P.C ?                                      

 

 
Discussion of evidence 

4.  PW1 Sri Pinku Saikia who is a constable, Assam Police stated that he knows the 

informant and accused Mridul Saikia. In the year 2016, the informant lodged an ejahar 

regarding missing of his Identity card but the name of the thief was not mentioned. 

Getting the phone number from the ejahar, call details were checked and One Mridul 

Saikia was apprehended from Jorhat who was working as a cook at a construction site. 

From the possession of the accused, the identity card was recovered and in that card, the 

photo of the accused was affixed. The photo of the informant was inside the bag of the 

accused. The I-Card was seized by the I/O vide Ext.1 and he put his signature thereon 

and the same was given on zimma of the informant.  

 In cross-examination, he stated that he was accompanied by ABSI, Sanjay Kr 

Nath, Brumsar Boro, 2 Nos of constable in total five persons to apprehend the accused 

from Jorhat. The I-card was inside the bag of the accused which was on his bed. Seizure 

was not prepared at the recovery place but was prepared at Tezpur Police Station. He 

does not know when zimma was given to the informant.  

 

 

 



GR 3180/16 
Tezpur PS CaSe No 1717/16 

 
 

3 
 

 

5. PW2 Sri Gurvinder Singh is the informant and he deposed that on 20-9-16 accused 

took breakfast in the Station Head Quarter, Tezpur and went out for work. At that time he 

was watching TV in the dining hall and accused took out his I-Card from the pocket of his 

uniform. Later, when he put on his uniform to go to his duty, he found that his I.Card was 

missing. He telephoned on the mobile of the accused with a pretext that he will give him 

a job but the accused did not return. Thereafter he lodged a complaint at Kacharigaon OP 

and thereafter he went to SP office and traced the mobile of the accused. Ext.2 is his 

ejahar and Ext.2(1) is his signature.  

 

In cross-examination, he stated that though their regiment is a restricted area, but 

civilian persons can come for work. He did not see the accused taking away his I-Card. 

When the accused was caught hold by the police, on that day he saw his I-card at the 

S.P. office.  

 

6. PW3 ASI Bhumswrang Boro deposed that on 02-11-16 he was posted at Tezpur 

Police Reserve and on that day two articles namely one I-Card with its hanging chain was 

seized in the police station by Subhas Ch Doley from one person in his presence. Ext 1 is 

the seizure list and Ext.1(2) is his signature.  

 In cross-examination, he stated that he has forgotten from whose possession the 

I-Card was seized.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

DECISION AND REASONS THEREOF 

7.  I have heard the prosecution and defence side.  

8. Let me now analyse how far prosecution side has been able to prove its case 

beyond all reasonable doubt against the accused. 

9.  PW1 (Sri Pinku Saikia) who is a constable of Assam Police stated in course of his 

deposition inter alia that he had gone to Jorhat along with the investigating officer of this 

case to apprehend the accused person and from latter’s possessions, the identity card of 

the informant was recovered. PW1 also stated in course of his deposition that the accused 

Sri Mridul Saikia was working as a cook at the construction site at Jorhat. He further 

stated that along with him PW3 and two constables had also gone to Jorhat. PW3 (ABSI 

Bhumswranh Boro) stated  in course of his evidence that on 2-11-16 he was attached to 
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Tezpur Police Station and on that day one identity card with its hanging chain was seized 

in the police station by Subhas Ch Doley from one person in his (i.e. PW3’s) presence. He 

could not recall the person from whose possession, the identity card was seized.  

10. It is seen that the entire prosecution case rests upon alleged recovery of the 

identity card of the informant from the possession of the accused. As such, it would be 

appropriate at this stage to discuss a judgment of Hon’ble Supreme Court of India as well 

as some statutory provisions relating to search and seizure.  

 

11.  Sub Section 4 of Section 100 of the code of Criminal Procedure mandates 

that – “Before making a search under this Chapter, the officer or other person about to 

make it shall call upon two or more independent and respectable inhabitants of the 

locality in which the place to be searched is situated or of any other locality if no such 

inhabitant of the said locality is available or is willing to be a witness to the search, to 

attend and witness the search and may issue an order in writing to them or any of them 

so to do.” 

 

12. Rule 161(2) of Part V of Assam Police Manual mandates that care should be 

taken so that search witnesses are as far as possible unconnected with any of the parties 

concerned or police. In the case of Sahib Singh Vs State of Punjab reported in AIR 

1997 Sc 2417, Hon’ble Supreme Court of India has held that, “before conducting a 

search the concerned police officer is required to call upon some independent and 

respectable person of the locality to witness the search. In a given case it may so happen 

that no such person is available or, even if available is not willing to be a part of said 

search. It may also be that after joining the search, such person later on turns hostile. In 

any of these eventualities the evidence of the police officer who conducted the search 

cannot be disbelieved solely on the ground that no independent and respectable witness 

was examined to prove the search but if it is found – as in the present case- that no 

attempt was even made by the concerned police officer to join with him some persons of 

the locality who were admittedly available to witness the recovery, it would affect the 

weight of evidence of the police officer though not its admissibility”. 
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13. Now, in the instant case, the seizure list i.e. Ext.1 nowhere mentions the place at 

which the identity card of the informant was seized. It however, mentions that same was 

seized on 2-11-16 at 6.10 pm. The evidence of PW1 reveals that the accused was 

apprehended at Jorhat where he was working at a construction site as cook. Therefore, 

the evidence of PW1 suggests that the alleged recovery of the identity card was made at 

a construction site at Jorhat. The prosecution has nowhere pleaded that the place where 

seizure of identity card of the informant was effected is a remote and isolated one or that 

no other person except the police officers accompanying the I/O were available to witness 

the search and seizure. As the identity card was allegedly seized from the possession of 

the accused at a construction site at Jorhat and that too at 6.10 pm, it is very obvious 

that there would have been other co-workers working at the site and the I/O could have 

asked them to witness the search and seizure. There is nothing on record to show that 

the I/O had ever made any attempt to call any independent as well as respectable person 

to stand witness to the seizure of identity card from the possession of the accused. The 

two persons shown as witnesses in the seizure list i.e. Ext.1 are PW1 and PW3. Both of 

them are police officers who had accompanied the I/O to Jorhat to arrest the accused 

person. The search was made not at odd hour’s i.e late night or early morning. Instead it 

was made in the evening. Hence, non-availability of a single independent witness at the 

place of seizure is highly improbable. 

 

14. It is also seen that PW1 in course of his cross-examination admitted that the 

seizure list i.e. Ext.1 was prepared at Tezpur Police Station. PW3 stated in course of his 

examination-in-chief that the identity card with its hanging chain was seized in the police 

station by Subhas Ch Doley from one person whose name he had forgotten. The 

aforesaid facts clearly reveal that the statutory provisions relating to search and seizure  

were honoured more in breach than in observance. Again the prosecution side in 

spite of availing sufficient opportunity failed to examine the investigating officer of this 

case. In spite of issuing repeated summons from 14-11-18 till 25-1-21, the presence of 
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the I/O could not be secured before the court and finally the Ld Addl PP Sri Pradip Baruah 

prayed for dispensing with examination of the I/O and closure of prosecution evidence. 

15. All the aforesaid aspects have cast a profound doubt upon the trustworthiness of 

the claim of the prosecution side that the identity card of the informant was recovered 

from the possession of the accused.      

16.  In view of the above, it is hereby held that prosecution has failed to prove its 

case beyond all reasonable doubt. As such this court holds that the accused Sri Mridul 

Saikia is not guilty of the offence U/S – 379 IPC and he be set at liberty forthwith. The 

bail bond furnished by the accused is hereby extended for six months from today (01-10-

2021). 

 

17. Seized articles if any, be delivered to his lawful owner after proper verification and 

following the process of law. 

 

18.  Judgement is delivered and pronounced in open court.  

 

19. Given under my hand and seal of this court on this 1st day of October, 2021. 

 

 

 

Sri Angshuman Bhattacharjee 
Addl. Chief Judicial Magistrate 

Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution witnesses:- 

PW1 Sri Pinku Saikia 

PW 2 Sri Gurvinder Singh 

PW 3 ASI Bhumswrang Boro  

Defence witness: 

Nil 

Documents  exhibited by the prosecution :-  

Ext. 2 Ejahar 

Ext.1 Seizure List 

Documents exhibited by the defence -: Nil  

 

 

 

      Sri Angshuman Bhattacharjee 
                                                                 Addl. Chief Judicial Magistrate  
                                                                      Sonitpur, Tezpur 


